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COMPLYING WITH THE "NANNIE" TAX
— by Neil E. Harl*
After the high profile and widely publicized problems of
Zoe Baird and other federal appointees in late 1992 and
1993, Congressional attention was focused on how to solve
the problem of employers of household employees who
failed to pay employment taxes.1 The decision to raise the
threshold of employer liability for taxes2 was made at the
expense of affected employees.
Pre-1994 rules
Before the enactment of the 1994 legislation, which was
made retroactive to January 1, 1994,3 payments for
domestic service in a private home (which includes a
second or vacation home) were exempt from income tax
withholding unless the home was used primarily to provide
board or lodging as a business enterprise.4 This exemption
was not changed by the 1994 legislation.
For social security (FICA) tax purposes, cash
compensation paid for "domestic service in a private home
of the employer" was not subject to FICA tax unless the
payment exceeded a threshold of $50 per calendar quarter.5
When the threshold was reached, the employer was required
to file a quarterly report on Form 942, Employers Quarterly
Tax Return for Household Employee,s which was due one
month after the end of the calendar quarter. Both the
employer and employee taxes were paid with the Form 942.
For Federal Unemployment Tax (FUTA) purposes,
domestic service in a private home was not considered
covered employment if performed for an employer who
paid less than $1,000 in total cash wages to all domestic
employees in any calendar quarter of the current or
preceding calendar year.6 The $1,000 threshold for FUTA
purposes was left unchanged by the 1994 amendments.7
The 1994 amendments
The 1994 legislation increased the threshold amount for
FICA tax liability for domestic service in a private home of
the employer from $50 per calendar quarter to $1,000 per
calendar year for each domestic employee.8 The change was
made effective for payments made after December 31,
1993.9 For calendar years after 1995, the $1,000 threshold is
indexed to the average wages in the economy.10
If a domestic worker was paid less than $1,000 for 1994,
refunds are to be paid of both the employer's and
employee's shares of FICA taxes.11 Employers can obtain
t h e i r  r e f u n d s
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by filing Form 843, "Claim for Refund and Request for
Abatement." Alternatively, employers who file a fourth
quarter Form 942, "Employer's Quarterly Tax Return for
Household Employees," can reduce their liability on that
return by the amount of any overpaid household
employment taxes.  In December, the fourth quarter Form
942 package was mailed to employers; this package will
contain special instructions and a simplified version of the
Form 843 for use in claiming refunds.
Employees who are eligible should request
reimbursement from their employers for any social security
and medicare taxes withheld from their pay.  Employees
unable to obtain refunds of these taxes from their employers
can obtain them by filing Form 843 and attaching a copy of
their Form W-2.
For 1994 only, employees meeting the $50 per quarter
threshold do not lose their social security wage credits and
employers are to file W-2 Forms based on the $50 per
quarter threshold.12 To assure that no social security credits
are lost, employers who would have been required to file a
Form W-2 for 1994 without regard to the threshold change
are still required to do so.13 Wages paid for the entire year
are to be reported in the "Social Security wages" box on
Form W-2 even though the employer may receive a refund
for FICA taxes paid.  For 1994, household employers are
required to file quarterly returns on Form 942 as under pre-
1994 law.
Beginning in 1995, employers are required to file annual
returns of FICA and FUTA taxes for domestic service
employment.14 The filing of the quarterly Form 942 will no
longer be required and the annual Form 940 will not be
required for domestic employees. The Internal Revenue
Service is authorized to revise Form 1040 to enable
taxpayers to report employment taxes on the regular Form
1040.15
From 1995 through 1997, domestic employees may pay
employment taxes in a lump sum without a penalty when
they file their income tax returns.16 Beginning in 1998,
liability for payroll tax will be subject to estimated tax
penalties so employers will be required to increase their
quarterly estimated tax payments or increase income tax
withholding from their own wages.17
Beginning in 1995, household workers under age 18 for
any part of the year are exempt from FICA taxation and
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coverage unless their principal occupation is domestic
service.18
Also, beginning in 1994, farm employers are to use the
same tax threshold and filing procedures as apply to
domestic workers their to domestic farm workers.19 Before
1994, domestic employees hired by farmers were subject to
the thresholds used to determine coverage for agricultural
employees.20 Under those rules, the FICA wage threshold
was reached if the farmer's total farm payroll was $2500 or
more per year or the cash wages paid to an employee were
$150 or more.21 Beginning in 1994, the $1,000 wage
threshold applies and the domestic service reporting
requirements effective for 1995 apply to domestic service
on a farm.22
In conclusion
The 1994 legislation does not provide relief for years
before 1994.  Taxpayers who voluntarily pay domestic
service employment taxes for 1993 and earlier years appear
to be eligible for the Non-filer Initiative under which
penalties are abated for reasonable cause and criminal
prosecutions may not be brought.23
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
    GENERAL   -ALM § 13.03.*
EXEMPTIONS
AVOIDABLE LIENS. The debtors claimed a homestead
exemption under Ky. Rev. Stat. § 427.060 and sought to
avoid a judicial lien against the property which impaired the
exemption. The judgment creditor argued that the lien did
not impair the exemption because no execution of the
judgment had been attempted pre-petition. The court held
that, under Kentucky law, the homestead exemption was
allowed even if no execution was attempted; therefore, the
lien impaired the exemption and was avoidable. In re
Powell, 173 B.R. 338 (Bankr. E.D. Ky. 1994).
HOMESTEAD. The debtor originally filed for Chapter
13 and claimed a $10,000 homestead exemption. The
confirmed Chapter 13 plan provided for the sale of the
homestead with payment of the proceeds to the creditors
less the exemption amount paid to the debtor. The debtor
failed to make mortgage payments on the residence during
the plan and the secured creditor obtained relief from the
automatic stay to foreclose on the residence. The debtor
converted the case to Chapter 7 one day before the sale
which was completed with $27,000 in surplus. The Chapter
7 trustee objected to the debtor’s exemption, arguing that,
under New York law, a homestead exemption was not
allowed for the proceeds of a foreclosure sale because the
proceeds were personal property. The court held that the
New York law did not apply in this case because the
foreclosure sale occurred after the petition, after the claim
for exemption and after the Chapter 13 plan was confirmed;
therefore, bankruptcy procedure controlled to allow the
debtor’s exemption to continue as to the proceeds of the
sale. In re Bedell, 173 B.R. 463 (Bankr. W.D. N.Y. 1994).
    CHAPTER 12   -ALM § 13.03[8].*
DISMISSAL. The debtors filed for Chapter 12 in 1991
and over the next three years filed six amended plans in
attempts to overcome the objections of creditors. The court
found that during this time, the debtors sold collateral
without prior approval of the creditor or court, incurred
additional debt without the consent of the court, incurred
additional real estate tax liability and allowed the insurance
on collateral to lapse. The court held that the case should be
dismissed because of unreasonable delay by the debtors and
for bad faith in failing to file a confirmable plan while
causing diminution of the estate. In re Suthers, 173 B.R.
570 (W.D. Va. 1994).
DISPOSABLE INCOME.  The debtors’ Chapter 12
plan provided for payment of all disposable income to
unsecured creditors and prohibited the debtors from
spending more than $15,000 for family expenses during
each plan year. The plan did not project that any disposable
income would be available during the plan. During the plan,
the debtors’ income came primarily from nonfarm jobs held
by the debtors and from rental of the farm and one year
rental of a hog confinement facility. In order to reduce job
traveling expenses, the debtors moved to town and rented a
